OUTSIDE EMPLOYMENT

Summary

1.  Conflicts of Interest.  Generally, federal employees may not engage in outside employment that conflicts with their official duties--especially if the conflict of interest would require the employee's disqualification from participating in a matter critical to his office.  5 CFR 2635.802  Note:  Financial disclosure filers must obtain prior approval from their "Agency Designee" prior to working for a prohibited source.  5 CFR 2635.803, JER 2-206, JER 3-306  See paragraph 6 for further detail.


a.  Moonlighting in a second government position.  Military personnel may not accept compensation for holding another Federal position.  Civilian employees may hold separate and distinct federal positions.  5 USC 5536, Matter of Ms. Silvia Klimicek and Major Edgar Terrazas, Comp. Gen. Dec. B-251541, July 21, 1993.  Additionally, the government may not award contracts to federal civilian employees, or to businesses owned or controlled by them, unless the needs of the federal government cannot reasonably be met otherwise.  48 CFR 3.610, JER 5-402.


b.  Moonlighting in non-governmental positions.  Military personnel and civilian employees may not accept outside employment that interferes with the performance of their duties.  10 U.S.C 973a, and  "Covered non-career employees" are limited to outside earned income of $$$.  5 USC 501, 502, 5 CFR 2636, subpart C.  Additionally, the Constitution (Art I, Sec 9, clause 8) prohibits federal employees and service members from accepting employment from a foreign government without the consent of Congress.  This prohibition even applies to reserve and retired military personnel under most circumstances.  37 USC 908.

i.  Working as an employee of a company or organization.  18 USC 208 is a Federal criminal conflict-of-interest law.  It provides that if a commissioned military officer or a Federal civilian employee is participating personally and substantially, as part of his official duties, in a particular government matter (such as a contract or source selection), he may not work as an employee of a company or organization that has a financial interest in that matter.

ii. Working as a consultant of a company or organization.  5 CFR 2635.502 provides that if a government employee is working on a particular government matter, and a company is a party to the matter, the employee should not have any type of business relationship with the company (including working as a consultant), unless the employee has informed her supervisor about the situation, and the supervisor has determined that the need for the employee to work on the government matter outweighs the appearance problems that would result from the employee simultaneously working on the government matter and having an outside business relationship with the company.

2.  Misuse of Non-Public Information.  Employees may not use nonpublic information to further their own private interests or the interests of another.  5 CFR 2635.703

3.  Teaching, Speaking and Writing.  Federal employees and service members may generally accept compensation for teaching, speaking and writing.  However, to prevent an employee from selling to others what the government already pays him to do, federal employees may not accept compensation for teaching, speaking and writing when:

1) the activity is undertaken as part of the employee's official duties; or

2) the invitation was extended based on the employee's official position, rather than his expertise; or

3) the invitation is from a person whose interests may be affected by the employee's official duties; or

4) the presentation is based on non-public information; or

5) the topic deals with the employee's current duties or those during the previous year (note that this does not prohibit employees from accepting compensation for teaching, speaking or writing on matters within the employee's discipline or expertise, based on education or experience, including teaching courses); or

6) the topic deals with a policy, program or operation of the employee's agency.  

4.  Disclaimers.  Federal employees who write or speak outside their official duties, and who permit the use of their military or civilian rank, position, or title in identifying themselves, must use a disclaimer--no exceptions exist in the regulations.  There is no verbatim disclaimer that must be used, but the disclaimer must expressly state that "the views presented are those of the speaker or author and do not necessarily represent the views of DoD or its components."  Additionally, for matters in print, the disclaimer must be printed in a reasonably prominent position in the writing itself.  For speeches, the disclaimer may be stated verbally, but must be at the beginning of the speech.  JER 2-207

5. Representing entities before a Federal agency.  Commissioned military officers and Federal civilian employees are generally prohibited from representing individuals, companies and non-Federal organizations before any Federal agency.  [18 USC 203 & 205; DoD 5500.7-R, para. 5-401 & 5-403]  This rule even applies to military officers who are on terminal leave and civilian employees who are on annual leave.  The rule does not apply to enlisted military personnel.  [See 18 USC 202(a)]

Since the representation statutes are Federal criminal statutes, a mistake in judging whether certain actions are permissible can result in a Federal criminal prosecution of the employee.  

8.  Prior approval.  DoD employees are required to obtain prior written approval of off-duty employment if:

(A) they are required to file a financial disclosure report (SF 278 or SF 450)
and

(B) they will be working for a “prohibited source” (basically, a DoD contractor or an individual or organization that seeks to contract with the government).  


[JER para. 2-206a]  Off-duty employment includes employment by military members while on terminal leave and employment by civilian employees while on annual leave.  Within DoD, there are three reasons why off-duty may be disapproved:

(A)
It would violate a statute or regulation  (JER para. 2-206a).  Note: other than the requirement to avoid conflicts of interest and other legal limitations discussed above, there are very few such statutes, and they tend to be for very specific types of positions.  For example, a federal statute sets limits on the ability of military musicians to compete with local musicians for civilian jobs.

(B)
It would detract from readiness  (JER para. 2-303a).

(C)
It would pose a security risk  (JER para. 2-303a).

